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TOBERT, Eatl of Rexburghe, made an Entait of his Eſtate, whereby, (after 


the Death of his Son Henry Lord Kerr, without lſſue Male) the fame was 
ſettled upon Sir William Dramas his Grandſon by his Daughter Jane 
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Earl Robert repoſing great Confidence in Andrew Kerr of Chatto and Alexander Don, then 
the Earl's Servants, he appointed them Stewards to his Eſtate, and made them two of the 
Guardians to his Grandehildren; and the more effectually to engage their Fidelity, he gave 
to each of them a very beneficial Leaſe, particularly, to the ſaid Andrew Kerr he gave a Leaſe 
of the Lands of Elliesheugh of the yearly Value of 721. 48. 5d. 4 Sterling, for an Eluſbry 
Rent of Eleven Shillings and one Penny Sterling Yearly, during the Life of the Leſſee, and 
for Nineteen Years after, upon. a Recital, and in conſideration only of Services done and 
to be done to the Earl; of which Leaſe the ſaid Andrew Kerr afterwards found Means to 
obtain from Earl William, the Heir of Entail, an Enlargement for Fitty-ſeven Years more; and 
the ſaid Andrew Kerr and his Succeſſors have enjoyed the Profits of the ſaid Lands till now, 
and have thereby levigd upwards of 55:01. Sterling. _— 


— 


Fal Febert died ſoon after he had executed thoſe Leaſes, and was ſucceeded in his 
Honours and Eſtate by his ſaid Grandſon, then Earl William. 


By a Deed of Mortgage the faid Earl William conveyed to Mr. John Scot of Lang ſhaw, 
the Barony of Ormeſtoun and Newhall, in ſecurity of 1222 l. Sterling, redeemable upon Pay- 
ment of that Sum: But Mr. Scorer, who was à Truſtee for the ſaid Andrew Kerr, aſſigned over 
this Mortgage in a few Days after to William Kerr, Son of the ſaid Andrew. ; | 


By another Deed of Mortgage the ſaid Earl William conveyed to the faid Andrew Kerr, 
in Life-Kent, and to his faid;Son William in Fee, the, Lands of Cutbbert's-Hope and Bucktrig, under 
Redemption for Payment of 1361 l. Sterling; but this Power of Redemption was by the 
Mortgage ſuſpended for Thirteen Years after the Date thereof. dae Wer 

Of the ſame Date Articles were entered into and executed between the ſaid Earl and 
Andrew Kerr, for himſelf, and in the Name of the faid William his Son, "reciting the ſaid 
two former Deeds of Mortgage, and ſetting forth, That the ſaid Audrem Kerr ſtood bound 
for Earl William, at leaſt for Earl Robert, to the ſeveral Perſons and for the reſpective 
Debts therein particularly mentioned, amounting in the whole to 14161, 13 8. 4d. Sterling 
And that Andrew Kerr, being willing to undertake the Payment of this Sum, with Intereſt 
from Whitſuntice 1658, upon his being ſecured the Repayment thereof T hcreto1e he became 
bound to obtain proper Aſſignments to himſelf of the whole of thoſe Debts at or before 
Whitſuntide 1660, and thereafter to diſcharge and releaſe the ſaid Earl thereof The Earl 
on his part became obliged to repay to the ſaid Andrew, and in default of him, to the ſaid William 
his Son, the ſaid Sum of 1416 1. 13s. 4 d. with Intereſt and Penalty at or before Whitſunride One 
thouſand ſix hundred and fifty —Years. And for further Security thereof the Earl added this Sum 
to the other two Sums of 1222 l. and 13611. ſecured by the ſaid two Mortgages, and declared That 
the mortgaged Premiſſes ſhould remain a Security for this Sum; aud that the Power of Redemption 
competent to him by the ſaid two Mortgages ſhould be fuſpended ti'l this added Sum was alſo paid 
Declaring nevertheleſs, that notwithſtanding the Earl became bound to pay this Sum of 
14161. 13 8. 4d. yet the ſaid Andrew releaſed all manner of Execution, Perſonal or Real, 
competent to him for this Money àgainſt the Earl, and againſt every other Part of his 
Eſtate, except in ſo far as the ſame might really affect the mortgaged Lands by Decree or 
Appriſing, which he reſerved a Power to himſelf to obtain and to poſſeſs the Premil-s in 
virtue thereof; provided nevertheleſs, That if the ſuid Decds of Mortgage, or Articles, ft eu'd 
be 1 e or impe ac he d by the ſaid Earl or his Heirs, or by the Heirs of Line Male, or Jailie f 
Robert Earl Roxburghe, and Henry Lord Kerr his Son, that then the ſaid Releaſe ſhould be nll and 
void, and that the ſaid Andrew and William Kerr ſhould be at liberty ro ſue all manner of Execution 


Real or Perſonal, to rec over Payment of the whole Sums contained in the ſaid Articles and Deeds 


of Mortgage. 


And the more effectu ly to carry on the Contrivance of evid ing the mortgaged Pre- 
miſſes, the ſaid William Kerr obtained a Decree of Appriſng, wl ereby theſe Lands Ne: 
| adjudge 


By this Settlement all the Heirs of Entail were ftritly prohibited to alien any Part of 
0 


. 


1725. 


1731. 
July 23. 


2:44:16 Ane t 0 e 
adjudgel and decreed to belong to him in Payment and Satisfaction of this laft mens 
tioned Sum ſecured by the Articles, amoumting at the Date of this Decree to 2381 l. 18s; 10 d. 


Sterling Principal, and 1191, of Coll. I, ANT KATITCETS: 
ein 10 K reer. 


The Appellant brought his Action ' before- the Tgiiry of Sefliog in Scotland, to void 
ſet aſide ſe Deeds, and inſiſted a Tramlatt "was an indir N to — 
the Lands, contrary to the Prohibition in the Entail —— That notwithſtanaing of this Contri- 
vance, however artfully executed, an Equity of Redemption was ftill competent to the Ap- 
pellant, upon Payment of the principal Sums with Intereſt, in ſo far as the ſame has not been 
paid by the Perception of the Profits of the Eſtate - That the Mortgages were granted, 


and a Decree of Appriſing obtained for ſeveral Debts which Stor A had been latisfied 


and paid, but {& vp again by the hid” 2hnrew Kerr as a Colour And Foundation for an 
BI 1 . NN 14 - = \ U * : j 


1 


The Particulars from which this laſt Allegation did appear are, 
I. One of the Debts for which the firſt Mortgage, Ann. 1655, was granted, is 70co Marks, 
originally due from Earl Robert and Andrew Kerr jointly. to Sir William Scott, and aſſigned 


oo 
„ 


abſolute Alienation of the Lands. 


* 


- 


over to Mr John Scott the Mortgagee. * 


The original Bond was produced in Suit, on the Back whereof there appears a Mimoran- 
dum in the Hand-Writing of Sr William Scott the Creditor thus © 4th Jan. 1654. This 
« Bond is ſatisfied to Sir William Scott by retireing his Bond of 2000. Marks reſtand by him to 
« Andrew Kerr of Chatto, and a new Bond by the Earl of Roæburghe and Chatto for 30 O Marks.” 
Which manifeſt y ſhews that this Bond for 7000 Marks was then retired and given up to the 
Earl, and that in lieu thereof Sir William got a new Bond from the Earl and Andrew Kerr 


for 5000, Marks and got alſo a Releaſe of a Bond for 2000. Marks due from him to the 


Notwithſtanding whereof this new Bond for 5000 Marks is one of the Debts for which 
the ſaid Andrew Kerr took Security by the Articles 18th Sept. 1658, and conſequently that 


it was twice charged to the Earl, once by the Mortgage 1655 to John Scott, and afterwards by 
the Articles 1658 with Andrew Kerr. os 5 odd $a, 


To confirm this there was likewiſe produced in Suit a Decree. obtained, during the time 
of the Uſurpation, by Robert Scott the Son of the faid Sir William in a Suit with his Fa- 


| ther's Widow and Executrix, againſt the ſaid Earl and Andrew Kerr, from which Decree it 


appears that the Son who had an Aſſignment from his Father to part of the ſaid 7000 Marks 
was preferred to the Executrix, who as ſuch claimed the 5coo Marks in the Second Bond, 
tor this Special Reaſon, viz. that it appeared by the Oaths of the Earl of Roxburghe and Andrew 
Kerr that the Bond for 5000 Marks was given in Sati faction pro tanto of the 7000 Marks to part 
of which the ſaid Robert Scott was aſſigned. | 


II. Another of the Debts for which the ſaid firſt Mortgage to John Scott was granted is 


15000 Marks originally due to Murray of Longharmiſton, and aſſigned over to the ſaid Mr. John 


Scott in truſt as it ſtems for Andrew Kerr. 


A Relcaſe and Diſcharge dated Anno 165y from Earl William to the ſaid Alexander Don his 
Servant, relative to his Accompts of Receipts and Payments, was alſo produced ia Suit, 
which recited, that Alexander Don had at the Earl's Deſire paid at Martinmas 1654 to John Mur- 
ray the Son and Executor of the ſaid Murray of Longharmiſton 7000 Marks Principal with 4201, as 
Intereſt thereof to Martinmas 1654, in compleat Pa) ment of a Bond for 15000 Marks due from the 
deceaſed Earl of Roxburghe, 


This Cauſe was reported to the whole Lords by the Lord Coupar Ordinary, and their Lord- 
ſhips by Interlocutor of this Date found, that the two Contratts of Wodſett (or Deeds of Mort- 
gage) and Bond of Eik (i. e. the Articles 18ch Sept. 1658) were lawful Tranſattions and not incon- 
ſiſtent with the tailxie, and repelled the Objection made by the Plaintiff (now Appellant) ageinft the 
15000 Marks Bond due to Murray of Longharmiſton and aſſigned by him to Scott of Longſhaw, 
and alſo repelled the Objection againſt the 5000 Marks Bond of Earl William and Kerr of Chatto to 
Sir William Scott of Clerkington, and found the ſame was applyed for purchaſing of two Debts of 
Harry Lord Kerr of the ſame extent, with which the tailzied Eſtate was burdened, and found 
the Bond of Curreboration and Eil granted by Earl William of Debts due by Robert Earl of Rox- 
burghe maker of the entail, was a eien Ground of an appriſeing whereof the legal Might run. 


Againſt this Interlocutor the Appellant has brought his Appeal and prays the ſame may be 
reverled for theſe, amongſt other RAS oN Ss. 


For the ſaid William Earl of Roxburghe was by the entail, under which he poſſeſſed the Eſtate, 
prohibited to make. or 'grant any Alienation, diſpoſition, or other Conveyance of any Part 
thereof, even in Satisfaction of the Debts due from the Maker of the Entail He had only 
a Power to charge the ſame with ſach Debts as ſhould not be paid from the Entailer's per- 
ſonal Eſtate in the Manner directed by the Entail but the Deeds of Mortgage and Ar- 
ticles aforeſaid, which are the Foundation of the Decree of appriſeing, being a Contrivance 
to render the Redemption impoſſible, an indirect Alienation to the Prejudice of the Heirs of 
Entail, and equal in Effect to an abſolute Conveyance, ought therefore to be ſet afide, to this 
Intent at leaſt that the Redemption might ſtill be open to the Appellant upon Payment of what 
ſhall be found juſtly due. : | 


For 


Objection I. 


Anſi wer. 


Objeſt. II. 


That Earl William the Heir of Entail had Powet to burden the Eſtate with the Debts of 
Earl Robert, and ſuch Power not being limitted to any particular Form, he was at liberty by 
_— Entail to affect it with any Sort of Mortgage or Incumbrance which the Forins of Law did 
allow. | 


A Security in Form of Law was granted under a colourable Power of Redemption, but that 
Redemption charged with a Payment of another great Sum not contained in the Mortgage, 
and which plainly appears to have been not a true but a nominal Debt, ſince no Intereft was 
to have been paid for it except in caſe of Redemption, but in that Caſe both principal and 
Intereſt for the Space of thirteen Years/(during which time the Power of Redemption was ſu- 
ſpended) were to be paid, which muſt have rendered the Redemption unprofitable, and during 
that time, a Decree of appriſeing was to be obtained, which in ten Years might carry off the 
abſolute Property, 

| | 1 


That as a Dectee of appriſeing obtained for the Debts of Earl Robert the Maker of the 


' Entail, might certainly expire and carry off the Property, ſo Earl Wiliam the Heir of En- 
tail, might grant 4 BondForroborating the Debts of Earl Robert, and the Decree of appriſing 


obtained in this Caſe pon the Articles with Earl William, which are equal to a Bond of Cor- 
- roboration, might in Bike- manner expire. | 


Anſwer. 


— 8 WY 

That ſappoſing an appriſing obtained for the Debts of Earl Robert; might expire, yet 
ſeeing Earl 2 could not alien the Eſtate, or do any Deed whereby it might be evitted, 
no appriſing pon M Deed could expire or have any greater Effect than according to the Limi- 
tations in the Entail; and the appriſing in this Cale was not obtained for the Debts of Earl 
Robert, but upon the Articles which were Earl William's Deed alone and tho* he might 
grant a Bond of Corroboration to the Effect to make himſelf perſonally lyable, an appriſing 
upon his Bond of -Cqtroboration or for his Debts if it is not likewiſe for the Debts corrobo- 
rated, cannot expire, otherwiſe an Heir of Entail, willing to alien the Eſtate, might ſuffer 


a a Decree of Appriſing arAdjudication upon his own Deed to expire and thereby defeat the Entail. 


Object. III. 


Anſwer. 


That by the Recitak in the Articles between Earl William and Andrew Kerr, it appears the 
5000 Marks for which Sir William Scott had a Bond, was Money borrowed at that time, 
and applied in the Purchaſe of ſo much of the Debts due from Henry Lord Kerr to which 
Andrew Kerr was aſſigned, and the entailed Eſtate being ſubject to the Debts of Henry Lord 
Kerr, Earl Miliam, the Heir of Entail, might borrow and charge the Eftate with ſo much 


| Debts as he had paid off, and the Appriſing obtained for Debts ſo borrowed ſhould expire. 


That the Recital in the Articles is but the Aſſertion of the Heir of Entail, and is no 
Evidence of the Fact, which is directly contradifted by the Circumſtantial Proof before men- 
tioned: From which it appears that the Bond for 5000 Marks was given in place of ſo much 
of the Debt of 7000 Marks charged upon the Eſtate by the firſt Mortgage, and conſe- 
quently that no Money was borrowed or received at the Time of granting this 3000 Marks 
Bond The Perſonal Eſtate of Earl Robert was by his Entail appointed to have been firſt 
applied towards the Payment of the Debts due from the Maker of the Entail, before the en- 
tailed Eſtate could be charged therewith, and thereby Earl William was reſtrained from 
granting any Mortgage otherwiſe than by Authority of the Court, where he muſt have made 
it appear, in a Judicial Way, that there did not remain of the Perſonal Eſtate ſufficient to 
diſcharge the Debts for which the Mortgage was to have been given And this manner 
of Proceeding was the more neceſſary in this Caſe, where Andrew Kerr himſelf had the 
Management of a very conſiderable Part of Earl William's Perſonal Eſtate ; namely, his Stock 
in Cattle upon the Lands of Cuthbert a- Hope and Buchtrig, to the Poſſeſſion whereof he entered 
immediately upon the Death of Earl Robert. 


For Theſe and other Reaſons therefore, the Appellant humbly hopes 
the Interlocutor complained of ſhall be Reverſed, and 
that the Deeds of Mortgage and Decree of Appri- 
ſing ſhall only ſubſiſt as a Security for the Principal 
Sums and Intereſts contained in the other Bonds, be- 

ſides theſe objefted to for the Appellant: 


Ro. Dunvas. 


W. Murrar. 
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